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The following memorandum was modified from an earlier letter sent to all Legal Offices having responsibility to advise local MWR operations which may have an air show.  The original contract (enclosure (2)) signed by a base without proper legal review lead to these comments.  (None of the enclosures have been included.) Some portions of the review have been deleted as not germane to contracts that have been issued since this advice was issued.  However, if there are any questions, please call the MWR Legal Counsel, p658l, at DSN 882-6626 or 901-874-6626.  He can also be reached at p658l@persnet.navy.mil.

From:  Legal Counsel, Morale, Welfare and Recreation Division,

       Navy Personnel Command (PERS-658L)


Subj: 
FOOD SYSTEMS SUPPLIER CONTRACT

Ref:   (a) BUPERSINST 7043.1A, Procurement Policy for Bureau of

           Naval Personnel Nonappropriated Fund Activities

       (b) Navy MWR’s Involvement in Open House Events Guidebook

           of Sep 98

       (c) 27 U.S.C. 205

       (d) DODI 1015.10, Programs for Military Morale, Welfare,

           and Recreation (MWR), of Nov 95

       (e) Navy World-Wide Corporate Sponsor & Partnership

           Program Policy Guidebook, of Sep 98

       (f) 10 U.S.C. 2667

       (g) OFPP Policy Letter 92-1, of 23 Sep 92 (Federal

           Register, September 30, 1992, pg 45096)

       (h) 10 U.S.C. 1588

Encl:  (1) NPC (PERS-658) ltr 4330 PERS-658 of 25 Jun 99

       (2) Food Systems, Inc., Military Air Shows

           Supplier Contract 

       (3) ASECDEF (Public Affiars) Open House/Public Visitation

           Policy Guidance memo of 16 Dec 92

1.  On 25 June 1999, the Head of the MWR Policy and Management Assistance Branch, MWR Division (PERS-658),  issued enclosure (1) to advise MWR Directors of potential problems with a Food Systems supplier contract.  This letter stated that I would be contacting you about the legal issues I feel are important for your consideration in advising your MWR Department or Commanding Officer concerning a turnkey contract.  

2.  The following are my comments concerning the contract.  I hope these observations will be helpful to you in your role as legal advisor to your local MWR Director, Air Show Coordinator and Commanding Officer.  I will first address the issues identified in enclosure (1) and then proceed onto additional observations that I believe need to be brought to your attention.  The legal issues identified below, while serious, are correctable.  If the command wants to use any firm to contract for these services, it is their call.  If it is the command's decision to contract for these services, they may do so as long as the following issues are addressed and the ultimate contract follows the appropriate references cited below.

3.  Paragraph 3, Article V of enclosure (2) needs to be deleted in its entirety.  This paragraph attempts to combine a termination clause with a liquidated damages clause.  First of all, as I will address below, as a termination clause, this clause is unacceptable because it does not meet the requirements of reference (a).  However, as a liquidated damages clause, it is totally unconscionable.  The service provider has no expenses until such time as it is decided that an air show will be held and the supplier actually buys supplies or expends funds to obtain corporate sponsorship.  If the command decides to not pick up the option years for any reason, the contractor has no expenses; therefore, there should be no liquidated damages for opting out. In most cases his supply contracts will not be a cost to him if the show does not go on as expected because most supplier contracts are for only supplies delivered.  Thus, with no real expenses, this provision is only a penalty for exercising a legitimate option.  It is black letter law that contracts should not contain penalty clauses.


    a.  If there is to be a liquidated damages clause, it should at a minimum meet the criteria stated in such cases as Norwalk Door Closer Co. v. Eagle Lock and Screw Co., 153 (Conn. 1966) 681, 220 A.2d 263.  Norwalk stated:

It is settled law that a contract provision which imposes a penalty for a breach of contract is contrary to public policy and is invalid, but a contractual provision which fixes liquidated damages for a breach of contract is enforceable if it satisfies certain conditions.  The conditions are: (1) The damage which was to be expected as a result of a breach of the contract was uncertain in amount or difficult to prove; (2) there was an intent on the part of the parties to liquidate damages in advance; and (3) the amount stipulated was reasonable in the sense that it was not greatly disproportionate to the amount of the damage which, as the parties looked forward, seemed to be the presumable loss which would be sustained by the contractee in the event of a breach of the contract.


b.  As you can see this clause does not meet the above criteria.

4.  Enclosure (2) fails to properly indemnify MWR for the contractor's negligence.  While the contract calls for indemnification from MWR to the contractor there is no reciprocal clause.  The failure to properly protect MWR's indemnification interests is a direct result of accepting the contractor's contract and not utilizing an appropriate MWR contract.  Paragraph 220 of reference (a) clearly states that the signing of contractor provided contract forms . . . is not authorized.  Paragraph 9, Part II, Section I, of Appendix L of reference (a) is the Hold and Save Harmless clause which NAF contracts must contain.  It is also unacceptable to agree to a clause that requires the contractor to indemnify MWR only when the harm is 

caused by the supplier's gross negligence or willful misconduct.  By adhering to paragraph 9 of the above-cited section, this issue will be resolved in the proper manner.

5.  The contract fails to state when the promised consideration (i.e., payment) will be forthcoming.  While there are numerous sections of the contract that call for payment from MWR and states when this payment shall be made, there is no payment date for the contractor.  It is our recommendation that the promised minimal payment be paid upon signing of the contract.  It is not good business practice to accept guaranteed minimums after an event has taken place.  If the contractor does not have the resources to meet the minimum guarantee before the event, what guarantee is there that the minimum can be met after the event?  There is also a problem if the contractor withholds payment if the contractor is not satisfied with the outcome of the event.  Previously, a contractor promised an MWR department a minimum payment for holding an event that the contractor proposed in spite of misgivings by the MWR department.  In order to get the department to hold the event, the contractor promised a minimum payment and then when it was not a success blamed the MWR department and withheld payment to this day.

6.  Paragraph 2, Article III of enclosure (2) grants to the contractor an unconditional exclusive right to provide all concessions, including food, beverages, novelties, confections, sundries, and film for sale and distribution at the Air Show.  An exclusive right to sell some of these items is prohibited by paragraph 8.1 of reference (b), and by enclosure (3).  Paragraph 8.1 of reference (b) prohibits exclusive souvenir concessions, and enclosure (3) only permits exclusive contracts after the commanding officer takes into consideration their impact on other organizations involved in the open house.  

7.  Paragraph 7, Article III of enclosure (2) requires the command to advertise and enforce that the spectators may bring no coolers into the Air Show.  This requirement is in direct violation of enclosure (3), which prohibits the imposition of unreasonable restrictions on visitors in order to encourage the purchase of services.  Specifically prohibited is the prohibition 

on coolers for the sole purpose of stimulating soft drink sales, etc.  Since this is a requirement from the vendor, a prohibition 

on coolers appears not to be justified on other grounds such as safety because it would only be and can only be seen as a prohibition to foster sales of the vendor.  Thus, this clause is legally objectionable.

8.  Paragraph 5, Article I of enclosure (2) states that the supplier will price all food and novelty items with regard to the percentage due Host, local costs of raw materials, and price that are consistent with those charged at comparable Air Shows in the United States.  However, there is no presentation of these comparable prices or percentages.  The contractor should be required to give this information for any other air show of any kind within a 500 mile radius (or other reasonable distance)and all other Navy Air Show contracts, no matter where held, to prove that the contractor is fulfilling this clause.

9. Paragraph 15, Article I of enclosure (2) is puzzling.  Why would any MWR permit any contractor to have pour rights?  This is particularly true because paragraph 13 of Article III of enclosure (2) requires MWR to make payment directly to the alcoholic beverage vendor retained by the Supplier for Host.  If the Host has to do this, MWR should deal directly with the alcoholic beverage supplier.  There is no reason to pay an outside entity a percentage when they really are not adding any value to the process of selling alcoholic beverages.


a.  It appears as if the contractor may want to have control of the pour rights for alcoholic beverage because of the contractor's obtaining corporate sponsorship from an alcoholic beverage vendor and tying it into the exclusivity of pour rights.  This is in violation of reference (c), which prohibits the giving of money to retailers (e.g., the MWR department) if such payment directly induces the retailer (i.e., MWR) to purchase that company's alcoholic beverage products to the exclusion in whole 

or in part of a competitor's alcoholic beverages.  See also paragraph 4.0 of reference (b).

10.  Article II of enclosure (2) is not clear.  When it states that Host shall receive consideration based on gross sales of several different items including box seats and chalet seats.  Is the contractor controlling all of these assets or does the commanding officer retain control over some of the boxes and chalets for the command's use?  If the commanding officer must buy his chalet and box from the contractor, it would seem that this would be a totally unsatisfactory situation, which the commanding officer may not want to approve.

11.  Paragraph 1, Article III of enclosure (2) states that the jet demonstrations team will begin its performance no earlier than 1500 hours.  Normally, the jet team is the last act in an air show and this would be no problem.  But what happens if the weather begins to turn bad and in order not to disappoint the audience the command moves the time of the demonstration to an earlier slot?  This command prerogative should not be one that could cause a breach of the contract.  There is no way MWR can guarantee the flight time of a military act and that should not be part of any contract.

12.  Paragraph 3, Article III of enclosure (2) gives the supplier exclusive rights to all sponsorships, signage, sampling, advertising and couponing rights, booth sales, sales of box or premium seating, chalets, and other revenue generating or display opportunities.  There are several issues raised by this paragraph.


a.  Corporate sponsorship is the exclusive right of MWR on a military installation (references (d) and (e)).  While a marketing firm may be used as a representative of the base to match prospective sponsors to an event, the selection of a marketing firm to represent the local MWR department is a procurement action and appropriate NAF regulations must be followed.  The marketing firm must follow all Navy corporate sponsor program policies and procedure (reference (e)).  This means that the commanding officer or his designated representative must sign the actual sponsorship agreement.  The command must also follow up with after-action reports.  There is no requirement in this contract that the marketing firm present the agreements to the commanding officer nor is there any requirement for after-action reports.


b.  Frequently, MWR has already incurred expenses for construction of box seat areas, premium seating bleacher areas, and chalets.  If MWR or the command has already expended money for these areas, why are they permitting the contractor to make money from their sale when the contractor has had no expenses?  If the contractor is furnishing these seating arrangements, this provision may be appropriate.


c.  At many air shows commands permit, at no cost or very low cost, areas where local business may set up small tables to display some information about their business as a portion of the community relations aspects of an open house.  Is this paragraph permitting a contractor to determine which civilian businesses will have booths at such events?  It appears that if they are making these decisions there are numerous legal issues including permitting a non-federal entity to make governmental decisions, which is, of course, legally objectionable.  


d.  If the contractor is making these decisions, then there may be an apparent conflict of interest in permitting the contractor to determine who will be permitted to show a display.   The contractor may be permitting only those businesses and activities who have a favorable relationship with that contractor to construct a display, which is an obvious conflict of interest.  


e.  If there is a charge for displays, and the contractor is receiving the fees, there may be a violation of reference (f), which requires fees for leased land to be deposited into the general fund of the U.S. Treasury.  Whenever a commanding officer charges fees for the use of Navy property, the Navy Facilities Command must be consulted.  If the fee were for a service provided by MWR, such as for setting up tables, this would be a legitimate charge.  Likewise, if the contractor was only charging for the set up of the area, using contractor supplied tables, etc., this may be an appropriate charge for only those items provided by the contractor.

13.  Paragraph 5, Article III, along with wording of paragraph 1, Article I of enclosure (2) raises an issue of supervision of volunteers.  Management of naval personnel, both civilian and military, is normally prohibited because contractors may not supervise these individuals (reference (g)).  The same rules would appear to apply for naval personnel, both civilian and military, as volunteers.  


a. DOD has not yet issued an instruction or directive implementing reference (h), which authorizes volunteers to MWR and selected base operations.  Consequently, there is no subordinate Navy instruction implementing DOD policy.  This is important because reference (h) assigns liability to the activity that accepts the volunteers.  If the volunteers’ service is accepted by the MWR operation, NAF dollars are at risk to pay both tort liability, workers' compensation and other incidental expenses from the MWR Self-Insurance Fund.  If, on the other hand, the volunteers’ service is accepted by the commanding officer then the liability shifts to the Judgment Fund (APF).  

We believe that volunteer services for an air show, if accepted, must be accepted by the base commanding officer because an air show is an open house event. 


b.  If the volunteers are volunteering to the vendor, then an injured party must hold the vendor accountable for the volunteer’s actions in case of any suit.  If, on the other hand, the volunteers are volunteering to the base or to MWR, and the vendor uses them to run his business, the issues of liability for both the volunteers' tort actions and workers' compensation must be specifically addressed.  In other words, the issue of volunteers needs to be addressed so that it is clear that the volunteers are not volunteering to MWR but to the base, or the contractor if the contractor is the one supervising their actions.  As an SJA or OGC attorney, it may be prudent to recommend not accepting service by a volunteer to the base as indicated above.  For these reasons MWR is not willing to accept responsibility for these volunteers.

14.  Paragraph 4, Article IV of enclosure (2) does not indicate a date specified when final payment is due.  Presently, it states 12 months after final payment is made; however, there is no date or time frame when final payment is due.  There should be one.  However, if there are not enough funds generated at the event to cover all the expenses, etc., then the contractor may owe on his minimum guarantee.  Therefore, a final payment date should be specified.

15.  Paragraph 2, Article V of enclosure (2).  The contractor should be held responsible if his local distributor defaults for any reason.  Therefore, it is recommended that all be deleted after the words, "must be beyond the control and without the fault or negligence of the supplier" midway through this paragraph.

16.  Delete the last sentence of the first paragraph of Article VI of enclosure (2) or add to it the following words, "with approval of host" after the word, "Supplier."

17.  Delete the whole second paragraph of Article VI of enclosure (2).  Options must never be at the contractor's option.  Use the option clause in reference (a).  Since this clause is for five air shows, Echelon II approval must be obtained anytime there is a NAF contract for over five years.  Seldom will a base be able to guarantee that there will be five air shows in five years; therefore, the contract may likely extend beyond five years. Consequently, before entering into such a contact, it is recommended that Echelon II approval is obtained.  It is also recommended that this contract be for one year with 4 one year options that may be exercised at the command's discretion. 

18.  Addendum II, under Sponsorship Guarantee of enclosure (2).  It appears that there is no real guarantee of the three sponsored acts.  It is only that the supplier will make best efforts.  That should not be acceptable to anyone.  The supplier should be required to provide the sponsored acts and cover virtually all expenses associated with them.  Sponsored acts traditionally still need support from the local base.  If the contractor is getting all the revenue from sponsorship, the contractor should be responsible for all the expenses.  The contractor should not have right of refusal of any corporate sponsor.  The contractor will normally only get sponsors who are compatible with his suppliers.  However, there are some sponsors that the base may already have agreements with or there may be centrally funded sponsors independent of the contractors.  This contract may not limit those sponsorships.  The alcoholic beverage sponsorship problems have already been addressed above.  The only approving authority for corporate sponsorship is the base commanding officer, not the contractor.

19.  I hope this assists you in your role as reviewing officer for these contracts.  Additional information and publications are available to you at www.mwr.navy.mil.  Also, feel free to contact me with any questions.  I may be reached at 901-874-6626 or DSN 882-6626 or by e-mail at p658l@persnet.navy.mil.
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